
T H E  U N I T E D  S T A T E S  S E N T E N C I N G  C O M M I S S I O N

https://www.dcd.uscourts.gov/content/district-judge-trevor-n-mcfadden

	Brent Newton Cover Letter
	Roundtable Agenda.pdf
	Roundtable Participants.pdf
	Categorical Approach Roundtable - Background Memorandum.pdf
	A. History of the Career Offender Directive and Guidelines
	B. Categorical Approach and Its Critiques
	C. Data on Individuals Sentenced as Career Offenders and the Categorical Approach
	1. Commission Publications and Sentencing Trends
	2. Volume of Litigation


	Appendices.pdf
	Appendix A - Primer
	Appendix A
	2023_Primer_Categorical_Approach
	I. Introduction
	II. The Categorical Approach: Origin and Application
	A. Origin of the Categorical Approach and Modified Categorical Approach
	B. Basic Application Steps
	1. Identify the Relevant Federal Definition
	a. “Force” or “elements” clauses
	b. “Enumerated offenses” clauses
	c. Drug offense provisions

	2. Identify the Elements of the Defendant’s Prior Conviction
	a. Divisible and indivisible statutes
	b. Determining divisibility
	c. Remaining uncertainty

	3. Compare the Prior Conviction to the Federal Definition


	III. Where the Categorical Approach is Applied
	A. Statutes Where Courts Have Applied the Categorical Approach
	1. 18 U.S.C. § 924(e) (Armed Career Criminal Act)
	2. 18 U.S.C. §§ 921(a)(33)(A) (Misdemeanor Crime of Domestic Violence) and 922(g)(9) (Unlawful Possession of a Firearm)
	3.  18 U.S.C. § 924(c) (Use of a Firearm During a Crime of Violence or Drug Trafficking Offense)
	4.  18 U.S.C. § 16 (Crime of Violence Defined)
	5. 18 U.S.C. §§ 2251; 2252; 2252A (Prior Sex Offense Convictions)
	6. Drug Offenses
	7. 18 U.S.C. §§ 1959, 1961 (Violent Crimes in Aid of Racketeering Activity (VICAR) and Racketeering (RICO))

	B. Guidelines Where Courts Have Applied the Categorical Approach
	1.  Sections 4B1.1 and 4B1.2 (Career Offender Guideline and Definitions)
	2.  Section 2L1.2 (Illegal Reentry)
	3. Section 7B1.1 (Grade of Violations)


	IV. Circuit Issues
	A. Inchoate Offenses
	1. Application Note 1 to USSG §4B1.2
	2.  Conspiracy and Attempt Offenses
	a. Conspiracy
	b. Attempt


	B. Differences in Breadth of the ACCA’s and §4B1.2’s Drug Offense Provisions
	1. “Involving” v. “Prohibits”
	2. Conduct or Generic Offenses
	3.  Offers to Sell a Controlled Substance

	C. “Controlled Substance”



	Appendix B - Quick Facts
	Appendix B
	Career_Offenders_FY22



