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Please find below a synopsis of one of my current projects, Victim Driven International Justice 
(VDIJ). 

Over the last decade, the international community has demonstrated increasing complacency 
towards international crimes. My current work is examining a new alternative path for victims 
seeking justice – a mechanism that uncouples their desire for justice from the international 
community’s support for justice addressing their victimization. I call this mechanism Victim Driven 
International Justice and it seeks to create a synergy between three legal concepts: The Right to 
Truth, Universal Jurisdiction and Private Prosecution. 

Background 

Many of us in the field of international criminal law have become concerned with the international 
community’s increasing complacency towards serious international crimes. It really hit home for 
me after I left the ICTY and began to work with a Tamil group seeking justice for crimes committed 
during the civil war in Sri Lanka. I led three prosecutions involving the genocide in Srebrenica at the 
ICTY and there were some important similarities and differences to what happened in the last days 
of the Sri Lankan civil war that were striking.  

At the time of the crimes, there was a significant UN presence in both Srebrenica and in 
northeastern Sri Lanka. When the crimes became known, there was an immediate commitment on 
the part of the international community to investigate and prosecute those responsible. In fact, the 
UNSG Ban Ki Moon made such a commitment in his visit to Sri Lanka the same month the civil war 
ended. But that is where the similarity ends. While international investigations commenced 
immediately for Srebrenica, for Sri Lanka genuine criminal investigations have yet to take place, 
even as the 12th anniversary of the crimes approaches. 

The difference tells us a lot about international community’s complacency: Srebrenica – over 7,000 
killed in 1995 – nearly every senior person responsible has been brought to justice. Sri Lanka – 2009 
– between 30,000 and 70,000 killed –the first genuine step towards accountability has yet to be
taken.

In fall 2015, the UN Commissioner of Human Rights, Zeid Raad Al Hussein, issued a report of the 
comprehensive human rights investigation conducted by his office. The OHCHR Report on Sri Lanka 
(OISL Report) is remarkable in several ways, most significantly: 

1. The quality of the investigation was similar to international criminal investigations like
those I supervised. The evidence described and the analysis set out in the report was what I
would expect from a well-resourced, well-executed international criminal investigation.

2. The leadership of the OISL team, Martti Ahtisarri (former president of Finland and Nobel
laureate), Dame Silvia Cartwright (Governor-General and judge on New Zealand’s high
court) and Asma Jahangir (human rights lawyer and founder of Pakistan Human Rights
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Commission) found that the evidence that they gathered established reasonable grounds 
to believe that international crimes had been committed. This is the same legal threshold 
that the International Criminal Court judges use when deciding whether to issue an arrest 
warrant. 

It was at this moment in time that the US, which had been the driving force for establishing an 
effective international accountability mechanism for Sri Lanka reversed its position and rejected 
the recommendation of the High Commissioner for a hybrid-type internationalized tribunal and co-
sponsored a resolution with Sri Lanka in the Human Rights Council for a weakened and ultimately 
unsuccessful mechanism. The U.S. changed course for geo-political reasons related to Sri Lanka’s 
deep- water port and its ongoing negotiations with China for a long-term lease of the port. 

Around this time, I was writing a few things on the Right to Truth and the Right to Know and I 
thought that the continued suffering of the families of these tens of thousands of missing persons 
could be ameliorated if they had access to the information now in the possession of the High 
Commissioner. Further, if they were able to gain access to that evidential material, why couldn’t 
that material be organized and made available to states willing to undertake a case under universal 
jurisdiction or by the victims themselves where they have the right under domestic law to initiate a 
private prosecution. 

In February 2019, I sent a request on the behalf of the families of Tamil victims to the current High 
Commissioner. I thought that Madame Michelle Bachelet’s personal history would make her 
sympathetic to the plight of Tamil families. Her father, a military officer, was disappeared by the 
Pinochet regime in 1973. It was only through a Right to Truth case brought on her family’s behalf 
by the Catholic church that they ultimately learned of his death. Further, that their case and other 
Right to Truth cases eventually generated the momentum necessary to establish real criminal 
accountability for the perpetrators of international crimes during Pinochet’s regime. 

Unfortunately, the request stalled when I was unable to obtain written authorizations from the 
families of the missing. Their unwillingness to pursue their Right to Truth was probably the result  
of a combination of fear for relatives still in Sri Lanka, mistrust of the UN and the lack of a 
sufficiently unified effort by leaders in the Tamil diaspora. 

This year I have been working with Max Du Plessis S.C., a constitutional and human rights lawyer 
from South Africa with expertise in universal jurisdiction to further develop this strategy.  We hope 
to publish an article more fully describing VDIJ later this year. 

Summary of VDIJ 

In short, VDIJ is the three-step process described below: 

1. VDIJ seeks to expand the Right to Truth to give the victims’ families access to evidential 
materials in the possession of the UN as a result of UN sponsored investigative activities 
(i.e., materials held by OISL, IIIM, IIMM etc.). This first step has significant benefits 
irrespective of the rest of the process in that it would help ameliorate the continued 
suffering of family members caused by not knowing what happened to their loved ones last 
seen in the custody of Sri Lankan forces.  

2. When this material is obtained, NGOs and victims’ rights groups would aggregate it into 
dossiers organized by specific events (crime base) and specific actors (individual criminal 
liability) that are cross-referenced to each other. These dossiers could be made widely 
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available on the internet in a way that is appropriate to concerns related to the security of 
witnesses and consequences for the future work of UN investigative bodies.1 

3. Dozens of UN member states currently allow private individuals to initiate criminal 
prosecutions. Victims and/or NGOs representing them could initiate private prosecutions 
for international crimes under universal jurisdiction. Such cases could be brought whenever 
a perpetrator resides or visits the country where victims live. VDIJ would make universal 
jurisdiction a more effective tool because it would alleviate some of the significant 
impediments in universal jurisdiction cases (inability and unwillingness of local courts to 
investigate complex crimes in other countries).  

Right to Truth: The Right to Truth is an emerging right in international law that recognizes and 
seeks to address the suffering of families whose loved ones have disappeared while in the custody 
of government actors. The right has evolved in the case law of the Inter-American Court of Human 
Rights, the European Court of Human Rights and the Human Rights Chamber of Bosnia and 
Herzegovina. The core rationale underlying the right is that governments involved in 
disappearances and in possession of information about those disappearances have an obligation to 
ameliorate the ongoing suffering of the missing person’s family members by investigating the 
disappearance and providing information about it. At present, the scope and contours of the right 
and itsapplication are still evolving and it operates as a meta-right to other well-established rights. 
The right has also not been exercised vis-à-vis an international organization. Recognizing that UN 
organizations such as IIIM, IIMM, and OHCHR have, through their work, evidential information 
about the fate of missing persons, this research seeks to develop legal arguments that the Right to 
Truth creates a similar obligation for international human rights organizations to alleviate the 
suffering of family members by providing relevant information in their possession. In essence, UN 
investigative bodies that are in a position to alleviate the continuing suffering of families by 
providing them information in their possession have a duty to do so, particularly when there is no 
other reasonable avenue for families to obtain that information (e.g., an international court seized 
with the matter). 

In addition to establishing a recognizable legal basis for access to this information, there are 
significant practical issues such as the security of witnesses and the impact of this understanding of 
the Right to Truth on the future work of UN investigative bodies. I am still working through these 
concerns, but I encountered these types of issues routinely as an international prosecutor and 
believe that case-by-case solutions to these concerns are possible. 

Universal Jurisdiction: Universal Jurisdiction (UJ) empowers criminal courts in other states around 
the world with the jurisdiction to prosecute and adjudicate the most serious violations of 
international law. Theodor Meron recently opined that UJ was an increasingly important tool in the 
present environment.  This powerful tool is stymied by the often-insurmountable practical 
challenges faced by a local court undertaking an international criminal case (investigation in a 
foreign country, language/cultural differences, unfamiliarity with the foreign conflict). If the 
materials obtained through the Right to Truth were aggregated, translated, organized, analyzed 

 
1 Yasmin Sooka and the International Truth and Justice Project have gathered evidence of some of the most 
senior perpetrators of the international crimes committed in Sri Lanka during the civil war. This evidence as 
well as draft complaints are available on the ITJPSL website (https://itjpsl.com/#english). 

  

https://itjpsl.com/#english
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(the IIIM and IIMM are already doing this work) and made widely available (subject to security 
considerations), it would be easier for local courts to undertake cases based on universal 
jurisdiction. Doing so would help realize the true potential to deter international crimes intended 
by the drafters of the grave breaches section of the Geneva Conventions and other international 
conventions that create Universal Jurisdiction (Art 49, GCI (1949); Art IV IACFDP (1994); Art 9 CED 
(2006); etc.). 

Private Prosecution: My research to date has identified 120 countries that have some variation of 
private prosecution. In other words, citizens have a right to initiate a criminal prosecution before 
the courts of that state. The parameters of the right vary greatly and in some cases the state 
prosecuting authority can terminate the prosecution, but in at least 68 states, private citizens can 
autonomously commence a criminal prosecution. These states include Chile, Denmark, Germany, 
India, Ireland, New Zealand, Norway and the United Kingdom.  

This aspect of the project would require working with local NGOs and lawyers to identify those 
states where criminal prosecutions based on universal jurisdiction might be brought and creating 
the necessary infrastructure to act quickly when a perpetrator is discovered residing in or visiting 
that state. 

Assistance Requested: In addition to hearing the views of today’s participants I am particularly 
interested in hearing from them on the following issues: 

1. What arguments might be advanced to establish an obligation on the part of UN 
investigative bodies to provide the families of victims with relevant information in their 
possession as a result of their investigative activities?  

2. I would appreciate assistance in identifying some of the practical challenges people see. I 
would be particularly interested in the views of those working in NGOs addressing issues of 
impunity. 
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