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Birthright Citizenship: What You Need to Know  
March 31, 2026 

 
What is Birthright Citizenship?  

• Birthright citizenship refers to the legal principle that a person is automatically a citizen by 
virtue of the fact of being born in the United States. 

 
How Does a Person Get Birthright Citizenship?  

• A person gets birthright citizenship through being born in the United States (jus soli).1 This 
means anyone born in the United States is automatically a citizen at birth, regardless of 
their parents' citizenship status. 

• Another way to get birthright citizenship is through restricted ancestry-based citizenship 
(jus sanguinis)2 granted through the Immigration and Nationality Act (INA).3 This means 
that a child born abroad by at least one United States citizen parent may be entitled to 
United States citizenship. 

• The INA also includes provisions that determine that birthright citizenship of people born 
in the territories of the United States.4 

 
What is the Legal Basis of Birthright Citizenship?  

 
• Constitutional Foundation: The 14th Amendment to the Constitution states: “All persons 

born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the state wherein they reside.”5 

 
• Statutory Foundation: 8 U.S.C. § 1401: This defines who is a U.S. citizen at birth, 

which includes those born in the United States, those born abroad to either one or two cit-
izen parents.6 The statute codifies the 14th Amendment's Citizenship Clause and adds 
other circumstances that confer birthright citizenship. As per the statute, nationals and cit-
izens of the United States at birth include: 
(a) Anyone born in the United States who is subject to U.S. jurisdiction. 
(b) Anyone born in the United States to a member of an aboriginal tribe, without loss of tribal or 
property rights. 
(c) Anyone born abroad to two U.S.-citizen parents, if at least one lived in the United States or an 
outlying possession before the birth. 
(d) Anyone born abroad to one U.S. citizen with one year of prior continuous U.S. presence and 
one U.S. national parent who is not a citizen. 
(e) Anyone born in a U.S. outlying possession to one U.S.-citizen parent with one year of prior 
continuous U.S. presence. 
(f) Anyone of unknown parentage found in the United States under age five, unless proven before 
age twenty-one not born in the United States. 
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(g) Anyone born abroad to one alien parent and one U.S.-citizen parent with at least five years of 
prior U.S. presence (two after age fourteen), counting qualifying military, government, interna-
tional, or dependent service abroad, for births on or after December 24, 1952. 
(h) Anyone born before noon (EST) May 24, 1934, outside U.S. jurisdiction to an alien father and 
a U.S.-citizen mother who previously resided in the United States. 

 
• Supreme Court Precedent: In 1898, the Supreme Court heard United States v. Wong Kim 

Ark, in which Wong Kim Ark was born in San Francisco to parents of Chinese descent 
who resided in the United States at the time.7 Wong Kim Ark left the United States for a 
brief visit to China, and upon return was not granted access to enter based on the ground 
that he was not a citizen of the United States.8 The Court specifically addressed whether a 
child born in the United States is automatically a United States citizen, and whether they 
would be “subject to the jurisdiction thereof.”9 The Court held that children born in the 
United States are immediately subject to the jurisdiction thereof.10 This case established 
jus soli (right of the soil) citizenship.11  

 
What is the Current Legal Landscape and What Does It Mean?  

 
• The Executive Order (EO 14160) 

In January 2025, President Trump released an Executive Order to limit birthright 
citizenship.12 The Executive Order titled Protecting the Meaning and Value of American 
Citizenship, states: “Among the categories of individuals born in the United States and not 
subject to the jurisdiction thereof, the privilege of United States citizenship does not 
automatically extend to persons born in the United States:  (1) when that person’s mother 
was unlawfully present in the United States and the father was not a United States citizen 
or lawful permanent resident at the time of said person’s birth, or (2) when that person’s 
mother’s presence in the United States at the time of said person’s birth was lawful but 
temporary (such as, but not limited to, visiting the United States under the auspices of the 
Visa Waiver Program or visiting on a student, work, or tourist visa) and the father was not 
a United States citizen or lawful permanent resident at the time of said person’s birth.”13  
 
This Executive Order attempts to end automatic birthright citizenship for children born in 
the United States born to a mother who is unlawfully present in the United States, if the 
father is not a U.S. citizen or lawful permanent resident. Or to children born to a mother in 
the United States who is here on a temporary status, such as a student, work, or tourist 
visa.14 The Executive Order was challenged in Federal Courts on a variety of claims that 
included violations of the 14th Amendment and Immigration and Nationality Act.15  

 
How did the Birthright Citizenship Case Reach the Supreme Court? 

 
• Barbara v. Trump initially started in June 2025 when the American Civil Liberties Union 

and partners filed a class action lawsuit on behalf of individuals whose citizenship would 
be affected by the Executive Order. 16  In July 2025, the U.S. District Court of New 
Hampshire issued a preliminary injunction or a hold freezing the Executive Order. 17 
 

• On September 26th, 2025, the Department of Justice (representing the government) filed a 
petition for a writ of certiorari asking whether the Executive Order facially complies with 
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the 14th Amendment.18 In December 2025, the Supreme Court granted certiorari to review 
the legality of the Executive Order.19 The issue before the Court is whether the Executive 
Order complies with the Citizenship Clause of the 14th Amendment, and with 8 U.S.C. § 
1401(a). Specifically, the Court will determine whether a Presidential Executive Order that 
denies U.S. birthright citizenship to children born in the United States because their parents 
are unlawfully present or in the United States on temporary visas is consistent with the 
Fourteenth Amendment’s “subject to jurisdiction” clause.20 

 
What Have the Parties Argued? 
 

• The Government’s Position: The Department of Justice’s Solicitor General of the United 
States (on behalf of the government) is arguing that the Citizenship Clause of the 14th 
Amendment was intended to confer citizenship to newly freed slaves and their children, 
not children of individuals here on a temporary or illegal basis.21 The government’s main 
argument is that the Citizenship Clause imposes two requirements for birthright 
citizenship: (1) a person must be “born” in the United States; and (2) subject to “the 
jurisdiction thereof.”22 They argue that children born here to people here without legal 
status do not have “political jurisdiction.”23  
 

• Respondents Position: The Respondents argue that the 14th Amendment guarantees 
citizenship based on birth in the United States, not parental nationality, status, or 
domicile.24 They further argue that this is settled legal precedent citing to Wong Kim Ark 
and the President cannot unilaterally override the Constitution or federal statute through an 
Executive Order. 25 
 

What Happens Next? 
• The Supreme Court is scheduled to hear oral arguments on April 1, 2026, and reach a 

decision by Summer 2026.26 
 
What is the Current Status of Birthright Citizenship?  

• Birthright citizenship remains the law in the United States, and the Supreme Court will 
determine whether the Citizenship Clause is consistent with the 14th Amendment.  

• Revoking this right would require amending the United States Constitution or require the 
Supreme Court to diverge from precedent.27 

 
Where Can I Find More Resources?  
 
American Immigration Council  

• Birthright Citizenship, https://www.americanimmigrationcouncil.org/about-
immigration/birthright-citizenship/  

 
SCOTUS Blog (briefing, amicus briefs, commentary by scholars)  

• Trump v. Barbra (Birthright Citizenship), https://www.scotusblog.com/cases/case-
files/trump-v-barbara/  

 
 

https://www.americanimmigrationcouncil.org/about-immigration/birthright-citizenship/
https://www.americanimmigrationcouncil.org/about-immigration/birthright-citizenship/
https://www.scotusblog.com/cases/case-files/trump-v-barbara/
https://www.scotusblog.com/cases/case-files/trump-v-barbara/
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Testimony by Professor Amanda Frost 
• C-SPAN, Senators Hear Testimony on Birthright Citizenship Ahead of Supreme Court 

Case, March 10, 2026, https://www.c-span.org/program/senate-committee/senators-hear-
testimony-on-birthright-citizenship-ahead-of-supreme-court-case/675023  

 
Harvard Law Today 

• Rachel Reed, Can birthright citizenship be changed?, Jan. 24, 2025, 
https://hls.harvard.edu/today/can-birthright-citizenship-be-changed/ 
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4 See 8 U.S.C. §§ 1402, 1403, 1406, 1407. 
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7 United States v. Wong Kim Ark, 169 U.S. 649, 652 (1898). 
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11 Id. at 693.  
12 Exec. Order No. 14160, 90 C.F.R. 8449 (Jan. 2025). 
13 Id. 
14 Id. 
15 See Mike Catalini and Gene Johnson, A federal judge temporarily blocks Trump’s executive order redefining 
birthright citizenship, AP NEWS, Jan. 23, 2025, https://apnews.com/article/birthright-citizenship-donald-trump-
lawsuit-immigration-9ac27b234c854a68a9b9f8c0d6cd8a1c 
16 Barbara v. Trump – Class Action to Protect Birthright Citizenship, ACLU MAINE, 
https://www.aclumaine.org/cases/barbara-v-donald-j-trump/ (last updated Feb. 20, 2026); see Complaint at 3-4, 
Barbara v. Trump, 790 F. Supp. 3d 80 (D.N.H. 2025) (No. 25-cv-244-JL-AJ). 
17 Barbara v. Trump, No. 25-cv-244-JL-AJ, 2025 U.S. Dist. LEXIS 133887 (D.N.H. July 10, 2025).  
18 Petition for Writ of Certiorari, Trump v. Barbara, No. 25-365 (Sep. 25, 2025). 
19 Amy Howe, Supreme Court agrees to hear Trump’s challenge to birthright citizenship, SCOTUSBLOG, Dec. 5, 
2025, https://www.scotusblog.com/2025/12/supreme-court-agrees-to-hear-trumps-challenge-to-birthright-
citizenship/ 
20 See Trump v. Barbara, OYEZ,  https://www.oyez.org/cases/2025/25-365 (last visited Mar. 21, 2026).  
21See Petition for Writ of Certiorari, supra note 18, at 2-3. 
22 Id. at 11. 
23 Id. at 12, 14.   
24 Brief for Respondents at 7, Trump v. Barbara, No. 25-365 (Feb. 19, 2026). 
25 Id. at 23-24, 33, 47. 
26 Trump v. Barbara (Birthright Citizenship), SCOTUSBLOG, https://www.scotusblog.com/cases/case-files/trump-v-
barbara/ (last visited Mar. 15, 2026). 
27 See Fact Sheet: Birthright Citizenship in the United States, AM. IMMIGR. COUNCIL (Mar. 14, 2025), 
https://www.americanimmigrationcouncil.org/fact-sheet/birthright-citizenship-united-states/  
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